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In this issue:

Employers will no longer have the possibility to suspend the individual
employment contracts during the disciplinary investigation of
employees

On 05.05.2016, the Constitutional Court ruled that art. 52 Para (1) letter a) of Law no.
53/2003 on the Labor Code ("Labor Code”), which regulates the employer’s right to suspend
the individual employment agreement during the prior disciplinary investigation is
unconstitutional.
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On 05.05.2016, the Constitutional Court ruled that art. 52 Para (1) letter a) of Law no.
53/2003 on the Labor Code ("Labor Code”), which regulates the employer’s right to suspend
the individual employment agreement during the prior disciplinary investigation is
unconstitutional.

In grounding this solution, the Constitutional Court argued that the suspension of the
individual employment agreement during the prior disciplinary investigation unduly narrows
the right to work, enshrined under art. 41 Para (1) of the Romanian Constitution.

Application of the Constitutional Court decision (“Decision”) in time

The Decision was brought to public attention through a press release (it has not yet been
published in the Official Gazette) and will come into force only after it will be motivated and
published in the Official Gazette.

Thus, from the date the Decision shall be published in the Official Gazette, art. 52 Para (1)
letter a) of the Labor Code shall be suspended by operation of law, for a period of 45
calendar days. If during this period of time the Parliament or the Government does not take
the appropriate measures to ensure the compliance of provisions deemed unconstitutional
with the Constitution, these provisions shall cease to produce legal effects at the date the 45
days term expires.

Practical implications arising from the Decision

Following the publication of the Decision in the Official Gazette, employers will not have the
possibility to suspend the individual employment agreements under art. 52 Para (1) letter a)
of the Labor Code (during the prior disciplinary investigation).

Consequently, employees facing disciplinary investigation will have the right to come to work
during the investigation, even if maintaining their contract active could prejudice employers.

In cases where employers refuse to allow employees facing a disciplinary investigation to
come to work, they could be sued. In such a scenario, employees can ask the courts to
declare the nullity of the measure taken by the employer and to order the employer (i) to
reinstate them on the positions held prior to the suspension of the individual employment
agreements and to (ii) pay them the salary rights they would have been entitled to had the
individual employment agreement not been suspended.

For further questions regarding the aspects
mentioned in this alert, please contact us.
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This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, any of its member firms or any of the foregoing’s affiliates (collectively the
“Deloitte Network”) are, by means of this publication, rendering accounting, business, financial, investment, legal, tax, or other professional advice or services. This
publication is not a substitute for such professional advice or services, nor should it be used as a basis for any decision or action that may affect your finances or your
business. Before making any decision or taking any action that may affect your finances or your business, you should consult a qualified professional adviser. No entity in the
Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this publication.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of member firms, each of which is a legally
separate and independent entity. Please see www.deloitte.com/ro/about for a detailed description of the legal structure of Deloitte Touche Tohmatsu Limited and its member
firms.

Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning multiple industries. With a globally connected network of member
firms in more than 150 countries, Deloitte brings world-class capabilities and high-quality service to clients, delivering the insights they need to address their most complex
business challenges. Deloitte has in the region approximately 225,000 professionals, all committed to making an impact that matters.

Reff & Associates SCA is a law firm member of Bucharest Bar, independent in accordance with the Bar rules and represents Deloitte Legal in Romania. Deloitte Legal means
the legal practices of Deloitte Touche Tohmatsu Limited member firms or their affiliates that provide legal services. Visit the global Deloitte Legal website
http://www.deloitte.com/deloittelegal to see which services Deloitte Legal offers in a particular country.
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